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I INTRODUCTION

Respondent ~Washington State Patrol has moved for
‘reconsideration of this Court’s August 30, 2007 Opinion on the basis that
the post-deprivation hearing created under RCW 46.55.120 provides the
exclusive remedy for owners of unlawfully impounded vehicles. The
language, structure, and legislative history of the law demonstrate that the
statutory hearing is not intended as the exclusive remedy for unlawful
seizures and neither eliminates nor provides a full and fair substitute for
existing common law remedies like those asserted by Appellant. For this
reason, the Court should deny the State Patrol’s Motion, affirm its
judgment in favor of Appellant Mark Potter, and remand for further
proceedings on Appellant’s conversion claim.

II. ARGUMENT
A. Summary of Argument.

RCW 46.55.120 (2)(b)-(3) provides owners of vehicles impounded
by the State Patrol, local police, or private property owners with an
expedited means to challenge the impound and associated fees. Under the
law, tow operators must give notice of the opportunity for a statutory
hearing to individuals seeking to redeem an impounded vehicle, and the

person must request a hearing within ten days of such notice. RCW



46.55.120(2)(a). These provisions, however, do not provide the exclusive
remedy for victims of unlawful seizures nor divest the courts of
jurisdiction over Appellant’s common law conversion claim.

The statutory language does not evince any legislative intent to
create an exclusive remedy. The legislative history also shows that the
statutory hearing was created not to provide an exclusive remedy, but to
address constitutional due process requirements imposed by prior court
decisions. The hearing procedures include severe limitations on filing
deadlines, presentation of evidence, and availability of damages. Thus, it
does not provide a full and fair remedy in many instances and cannot
reasonably be construed as the sole avenue of relief for injured vehicle
owners. The statute also lacks any indicia of the requisite legislative
intent to eliminate established common law remedies or strip the superior
courts of their jurisdiction over common law claims. In light of these
considerations, the Court should hold that the statutory hearing provides

only a cumulative, not an exclusive, remedy.



B. Review Of The Wilmot Factors Demonstrates That RCW
46.55.120 Does Not Create An Exclusive Remedy.

1. The statutory language is not exclusive and does not
convey a clear legislative intent to preclude other
remedies.

“[A] statutory remedy does not bar a common law tort claim unless
the statutory remedy is mandatory and exclusive.” Korslund v. Dyncorp
Tri-Cities Services, 121 Wn. App. 295, 321, 88 P.3d 966 (2004), aff’d in
relevant part, 156 Wn.2d 168, 125 P.3d 119 (2005). Relevant to this
inquiry is whether the statute contains a clear expression of legislative
intent to preclude other remedies, whether the statutory remedy is certain
and comprehensive, and whether the remedy creates new rights or
duplicates rights already existing at common law. Wilmot v. Kaiser
Aluminum & Chem. Corp., 118 Wn.2d 46, 61-62, 821 P.2d 18 (1991).

The language of RCW 46.55.120(2)(b) provides that a person
seeking to redeem an impounded vehicle “has a right to a hearing in the
district or municipal court” to contest the validity of the impound or the
amount of towing and storage charges. The law similarly requires that a
tow operator must notify owners of the “opportunity for a hearing.” RCW
46.55.120(2)(a). Providing a “right” or aﬁ “opportunity” to an expedited
hearing, however, does not indicate a legislative intent to make that forum

the sole and mandatory remedy for unlawful vehicle seizures. “Had the
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Legislature intended the statute to be exclusive it would have been very
simple to have expressly said so.” Wilmot, 118 Wn.2d at 62. Rather, as
explained in subsection 2 below, the intent of the statutory hearing was to
provide a supplemental remedy required by federal due process
requirements, not to preempt all other avenues of redress.

The State Patrol has argued that the absence of language signifying
the exclusiveness of the statutory remedy is a technicality. However, the
absence of such language goes to the heart of the analysis required by
Wilmot. Moreover, the Patrol’s reliance on the word “waived” in RCW
46.55.120 (2)(b) is misplaced. That subsection states only that a person
waives his right to a statutory hearing by not requesting one within ten
days. It does not state or imply that all other rights and remedies are
waived as well. Similarly, the statement in subsection (b) that the
registered owner is liable for towing, storage and other impound charges
in the absence of a hearing means only that the fow operator may look to
the owner for satisfaction of such charges. It does not state or imply that
the State Patrol or other law enforcement agency ordering the impound is
relieved of liability for damages caused by an unlawful seizure.

In numerous other laws, the legislature has expressly stated that the

statutory remedy is exclusive, that common law remedies are abolished, or



that no cause of action may accrue until statutory procedures are
exhausted. E.g, RCW 51.04.010 (establishing workers’ compensation
system as the sole remedy for workplace injuries “to the exclusion of
every other remedy ... and to that end all civil actions and civil causes of
action for such personal injuries and all jurisdiction of the courts of the
state over such causes are.hereby abolished”); RCW 7.71.030 (providing
“exclusive remedy for any action taken by a professional peer review body
of health care providers”); RCW 77".36.040 (providing “exclusive remedy
for claims against the state for damages caused by wildlife”); RCW
35.21.873 (“no cause of action based upon a dispute arising from [cell
phone taxes] shall accrue” until remedies provided by section are
exhausted). The absence of such language in RCW 46.55.120 compels the
conclusion that the statutory remedy is supplemental, not exclusive.

2. The legislative histdry of the statute demonstrates the
hearing was not intended to provide an exclusive
remedy or preempt existing common law rights.

The legislative history demonstrates that the hearing provisions

were enacted to respond to court rulings requiring a prompt post-

deprivation hearing under the due process clause, not to substitute for or

supplant existing common law remedies like conversion claims.



The statutory hearing was first created in 1979 to cover vehicles
impounded by order of law enforcement agencies. See 1979 Wash. Laws
Ch. 178, § 4 (App. A). It was amended in 1983 to cover vehicles
impounded from private property. See 1983 Wash. Laws Ch. 274, § 4
(App. C). In both cases, the legislative history specifically notes that the
statutory remedy was adopted in response to court decisions requiring an
opportunity for a prompt post-deprivation hearing as a matter of
constitutional right. See Analysis as Enacted of 1979 Wash. Laws Ch. 178
and Bill Report on SHB 755 (App. B); Final Bill Report on 1983 Wash.
Laws Ch. 274 (App. D); ¢f Stypmann v. San Francisco, 557 F.2d 1338,
1342-44 (9th Cir. 1977) (due process requires opportunity for prompt post-
impound hearing to challenge tow). By contrast, nothing in the bill reports
or analyses or the hiétory of later amendments suggests that the statutory
hearing was intended to preempt existing common law remedies for
unlawful seizures of vehicles.

Significantly, neither the 1979 nor the 1983 laws authorized award
of loss-of-use damages at the statutory hearing, yet both laws contained
language providing that the right to a hearing is waived and the owner is
responsible for the towing and storage fees if a hearing is not requested

within the applicable ten day period. App. A, C. As explained in section



3 below, the fact that loss-of-use damages were not available demonstrates
that the statutory hearing was not intended and did not act as a full and fair
remedy to the exclusion of common law relief. By the same token, the
inclusion of the wai;fer language in these original enactments shows that
this language did not signify exclusivity of the statutory remedy either at
the time it was created or as it was modified by later amendments.

The legislature adopted technical amendments to the statutory
hearing provisions in 1985 and 1987. See App. E-F. In 1989, for the first
time, the legislature authorized loss-of-use damages of $50 per day for
impounds found ﬁnlawful at the hearing. 1989 Wash. Laws Ch. 111, § 11
(App. G). However, the 1989 legislative history is devoid of any
indication that this change was meant to elevate the statutory hearing to an
exclusive remedy or preempt existing common law rights. See Final Bill
Report on 1989 Wash. Laws Ch. 111 (App. H). In the absence of any
language or other indicia signaling such intent, the addition of this damage
allowance alone is not sufficient to convert the statutory hearing, which
was enacted solely to satisfy due process requirements, into a shield
protecting the State Patrol and others from all other claims for relief from

unlawful vehicle seizures.



Finally, the Court should note that the statutory hearing cannot, in
fact, eliminate all other causes of action arising from unlawful impounds.
In some cases, these seizures will violate Fourth Amendment or other
federal constitutional rights and be subject to suit under 28 U.S.C. § 1983.
Cf. Galloway v. City of Albany, 92 F. Supp.2d 598, 600 (N.D. Miss. 2000)
(city liable under § 1983 for emotional distress and other damages from
unconstitutional seizure of plaintiff’s truck). The Washington legislature
knows it cannot abrogate such causes of action under the Supremacy
Clause. This Court should not ascribe to the statutory hearing a le giélative
intent — preemption of all other remedies — that manifestly cannot be met.

3. The statutory hearing does not provide a full or

comprehensive remedy because it does not allow all
damages available at common law.

In addition to not being mandatory or exclusive, the statutory
hearing does not provide a comprehensive remedy, because “it does not
clearly authorize all damages which would be available in a tort action.”
Wilmot, 118 Wn.2d at 61 (statutory remedy for retaliatory discharge not
exclusive where it does not include all damages recoverable in tort, like
emotional distress); see also Wilson v. City of Monroe, 88 Wn. App. 113,

125-26, 943 P.2d 1134 (1997) (statutory remedy not exclusive where it did

not clearly allow recovery of general damages). The monetary relief



available under RCW 46.55.120 falls short of providing just compensation
to victims of unlawful impounds in several respects.

First, the statute does not provide compensation for loss of a
vehicle by auction following impound (as happened to both of Appellant’s
vehicles), even though the.vehicle may be sold while the impound appeal
is working its way through the legal system. An owner of an impounded
vehicle can forestall an auction by redeeming the vehicle or by paying a
security deposit of one half the towing and storage fees for the entire
period of impound, which can last up to 90 days. RCW 46.55.120 (1)(b).
But this does not help those who lack sufficient resources to pay such fees.
This is not a hypothetical concern. The vast majority of DWLS drivers
have their licenses suspended for failure to pay a traffic ticket. Drivers
who cannot afford a traffic fine also will have problems finding the
hundreds of dollars necessary to pay towing and storage charges to redeem
or secure impounded vehicles. The result is that the statutory hearing is
least likely to provide an adequate remedy to those who are most
financially vulnerable and most in need of comprehensive relief.

Second, the government Ihay not be liable for loss of use damages
under RCW 46.55.120(3)(e) if the impounding officer relied on

Department of Licensing (“DOL”) records to determine that the driver had



a suspended license, even if the impound is invalid for an entirely
unrelated reason, like the officer’s failure to exercise reasonable
discretion. See Becerra v. City of Warden, 117 Wn. App. 510, 521, 71
P.3d 226 (2003) (statutory loss of use damages precluded by good faith
exception even if impound was unlawful because local ordinance
precluded arresting officer from exercising discretion).! The State Patrol
has dismissed this as a narrow exception but the facts of Becerra and this
case prove otherwise. The State Patrol impounded thousands of vehicles
under its mandatory impound policy in violation of its statutory authority.
Yet under RCW 46.55.120(3)(e) and Becerra, none of the owners of those
-vehicles would be entitled to loss of use damages in a statutory hearing if
DOL records indicated that the driver’s license was suspended at the time
of impound.

Third, other damages are available at common law that are not
allowed under the statutory hearing at all. For example, in a conversion
laction, an owner can recover damages for any harm to the vehicle during
towing or storage. State v. Ratliff, 46 Wn. App. 325, 328-29, 730 P.2d 716
(1986); Flexi-Van Leasing, Inc. v. Avondale Container Yard, 2000 U.S.

Dist. LEXIS 16598 (E.D. La. 2000); White Motor Credit Corp. v. Sapp

! The Becerra court also noted that the owner in that case did not file an action for
damages, suggesting that RCW 46.55.120 does not provide the exclusive avenue of relief
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Bros. Truck Plaza, Inc., 249 N.W.2d 489, 494 (Neb. 1977); Restatement
(Second) of Torts § 922 cmt. b. Compensation for lost commercial
opportunities, like the inability to consummate sale of an impounded
vehicle, also can be obtained. Restatement (Second) of Torts § 927 cmt.
m, § 931 cmt. e.

In some cases, damages for inconvenience and mental anguish
caused by the wrongful seizure also may be recovered, either through a
conversion action or associated infliction of emotional distress claim.
Although this Court has stated that such damages ordinarily are not
available in a conversion action absent malice or other aggravating factors,
Phillips v. Cordes Towing Svc., Inc., 50 Wn.2d 545, 313 P.2d 377 (1957),
it also has stated that this rule is not hard and fast, Murphy v. City of
Tacoma, 60 Wn.2d 603, 621-22, 374 P.2d 976 (1962). Other jurisdictions
allow mental distress damages in conversion actions in appropriate
circumstances. E.g., Fredeen v. Stride, 525 P.2d 166, 168 (Ore. 1974),
Hyde v. Southern Grocery Stores, 15 S.E.2d 353 (S.C. 1941); Wright v.
Husband, 99 S.W.2d 583 (Ark. 1936) (allowing recovery for mental
anguish from wrongful attachment of automobile); Dozier v. Dean

Richard Enterprises, Inc., 772 So0.2d 322, 325 (La. App. 2000) (damages

for an unlawful impound. Id. at 523.
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for inconvenience and aggravation from conversion of ATV); Restatement
(Second) of Torts § 927 cmt. m. Washington common law also may allow
such recovery under circumstances that could well occur with an
unreasonable DWLS impound, for-example, where a driver or passengers
(including children) are left without transport in a remote, unsafe, or
unusually distressing situation. See Restatement (Second) of Torts § 927
cmt. m (“one whose automobile is destroyed and who is consequently
required to walk to a nearby town may be entitled to recover for loss of
time and harm that proximétely results”).

None of the foregoing damagés are available through the statutory
hearing. Thus, it cannot reasonably be construed as a comprehensive
remedy to the exclusion of existing common law claims for relief.

4. Procedural limitations dictate that the statutory remedy
is not certain or exclusive.

Numerous factors suggest that the statutory hearing does not
provide a certain remedy in all circumstances. Wilmot, 118 Wn.2d at 59.
For example, at least one district court expressly disavowed the ability of
owners to challenge DWLS impounds through the statutory hearing
procedure. CP 207-08. The record in this case does not establish whether

other district or municipal courts around the State took a similar position,
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but this indicates that the statutory remedy is not available or consistent
with due process requirements in all instances.

As important, the statutory hearing incorporates many procedural
limitations that suggest it is not an e)fclusive remedy and that would raise
substantial due process and other constitutional concerns if it were so
construed. For example, there is no right to a jury. See Wilson, 88 Wn.
App. at 126 (lack of entitlement to a jury for the statutory‘_claim suggests
the statutory remedy is not intended to be exclusive).

Second, the impounding officer does not have to appear in court
for cross-examination and assessment of his credibility, but can testify via
written report. RCW 46.55.120(3)(b). Since the validity of an impound
can turn on whether the officer adequately considered reasonable
alternatives, a fact that may be fully explored only through cross-
examination of the officer, this limitation indicates that the hearing was
not designed to be the sole remedy for wrongful seizures. Although the
State Patrol argues that the statutory remedy is fair and adequate, that
conclusion cannot be sustained when there is no opportunity to question a
cruciai witness én central issues dispositive of the lawfulness of the

seizure.
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Third, the extremely short limitations period for requesting a
hearing suggests it is not the exclusive remedy. Numerous circumstances
may prevent the owner of a wrongfully impounded vehicle from gathering
essential evidence, conducting important discovery, or even requesting a
hearing within the allotted ten-day period. In some cases, when the
vehicle is impounded while driven by someone other than the owner, the
owner may be away and not receive notice of the impound until after the
ten days has passed. In other cases, the owner may be incarcerated and
unable to request a hearing during this period. Merely identifying and

getting to the proper court to request a hearing during normal court hours

~-may-prove a significant-challenge-to owners-who-work full time-and-have——— ——— —— —

now been deprived of their vehicles. Yet the statute makes no exception
for these circumstances or other compelling causes for missing the ten-day
window. If interpreted as the sole remedy for wrongful seizure of
vehicles, the ten-day limitations period of RCW 46.55.120 would raise
significant concerns regarding due process and the constitutional right of
access to the courts. Cf. Hunter v. Nofth Mason School Dist., 85 Wn.2d
810, 812-14, 539 P.2d 845 (1975) (discussing due process and other
constitutional concerns with “short” 120-day period for filing tort claims

against political subdivisions).
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S. RCW 46.55.120 does not create any new rights and
therefore is cumulative of common law rights and
remedies, rather than exclusive.

The statutory remedy in this case is “cumulative rather than
exclusive” because it does not create new substantive rights, but merely
overlaps rights extant at common law. Wilmot, 118 Wn.2d at 63. The
hearing provided by RCW 46.55.120 creates a specific mechanism to
challenge an impound, but does not create new substantive rights.
Common law remedies such as conversion or replevin to obtain damages
or the return of a wrongly impounded vehicle existed prior to and separate
from the statutory remedy. E.g., Boss v. City of Spokane, 63 Wn.2d 305,

— o - == — —— -387-P:2d-67-(1963). — Statutes-should -not-be -read--to-strip—citizens-of — — —— ~— —— —
common law rights or remedies absent an unambiguous expression of
legislative intent. State v. Crider, 78 Wn. App. 849, 856, 899 P.2d 24
| (1995); Matthews v. Elk Pioneer Days, 64 Wn. App. 433, 437, 824 P.2d
541 (1992) (statutes in derogation of common law rules of liability are
“strictly construed and no intent to change that law will be found unless it
appears with clarity”). This Court and the Courts of Appeals have often

applied these princples to conclude that statutory remedies do not supplant

pre-existing, overlapping common law causes of action.
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For example, in Van Blaricom v. Kronenberg, 112 Wn. App. 501,
512, 50 P.3d 266 (2002), the court held that the post-seizure hearing
provided under the attachment statute, RCW 6.25.070(3), did not preclude
other causes of action to recover damages for wrongful attachment. The
court reached this conclusion even though RCW 6.25.100 provides that
actual damages for wrongful attachment can be obtained through the
statutory hearing and even though the plaintiffs actually requested,
received, and prevailed at a statutory hearing. Id. at 506, 512.

In Flannery v. Bishop, 81 Wn.2d 696, 702, 504 P.2d 778 (1972),

this Court held that a statute creating a right to recovery of usurious

- interest with a two-year statute of limitations did not providethe-exclusive— —— —-

remedy for debtors where a well-established common law remedy existed
prior to the statute and “the legislature failed to clearly state that the
common-law remedy and its 3-year limitation period is abolished.” The

Court explained:

...Courts, do not, however, favor repeals of settled
principles by implication, and the legislature in the
enactment of a statute will not be presumed to intend to
overturn long-established legal principles, unless such
intention is made clearly to appear by express declarations
or by necessary implication. To the contrary, the legislature
will be presumed not to intend to overturn long-established
principles of law, and the statute will be so construed,
unless an intention to do so plainly appears by express
declaration or necessary or unmistakable implication, and

16



the language employed admits of no other reasonable
construction.

Id. at 701 (quoting Ashenbrenner v. Department of Labor & Indus., 62
Wn.2d 22, 26, 380 P.2d 730 (1963)). The Court reached the same
conclusion in Berger v. Sonneland, 144 Wn.2d 91, 104-05, 26 P.3d 257
(2001), where it held that the civil suit provision of the Uniform Health
Care Information Act, RCW 70.02.170, and its two year limitations period
did not provide the exclusive remedy for a physician’s unauthorized
disclosure of a patient’s confidential information and did not bar plaintiff’s
common law action filed more than two years after the unauthorized
disclosure. See also Burke Motor Co. v. Lillie, 39 Wn.2d 918, 921, 239
P.2d 854 (1952) (summary statutory remedy against bond sureties does
not preclude independent common law claim against sureties; the statute
“does not abolish the common-law right of recovery ... but merely gives
an additional right to summary judgment in the principal action.”). The
same principles apply here, where there is no clear expression of intent to

eliminate existing common law remedies in RCW 46.55. 1202

% These principles have been recognized and applied by numerous other jurisdictions.
E.g., Collard v. Hohnstein, 174 P. 596 (Colo. 1918) (statute providing for hearing to
determine exemption of property from attachment does not create exclusive remedy or
preclude common law claims for wrongful attachment); Cork v. Applebee’s of Michigan,
Inc., 608 N.W.2d 62, 65 (Mich. App. 2000) (exclusive remedies provision of state wage
law did not bar conjoined common law claims; “where a plaintiff seeks enforcement of a
common-law right, such as a breach of contract claim, the statutory remedy is
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The fact that the statutory hearing is designed to provide a quick
and efficient means of redress in some cases does not change this
conclusion. To the contrary, courts have recognized that summary
remedies, because of their nature, should be presumed to be cumulative of
existing common law remedies, rather than exclusive. For example, in
Leach v. Rich, 196 S.W. 138 (Tenn. 1917), the Court held that a statutory
remedy providing for summary execution on replevin bonds or return of
the property replevied did not preclude common law actions for damages
for unlawful detention of the property. The Court explained, “Summary
remedies, being in contravention of the common law, are generally held to
be cumulative in the absence of language showing that they are intended
to be exclusive.” Id. at 140. That principle carries particular weight in
this case, where a claimant’s ability to prove that an impound was
unlawful may depend on a greater evidentiary showing and exploration of
the facts than provided for under RCW 46.55.120.

Similarly, in Moreno v. City of New York, 508 N.E.2d 645 (N.Y.

1987), the Court held that the statutory procedure for recovery of items

cumulative, not exclusive”); Hentzel v. Singer Co., 188 Cal. Rptr. 159, 166
(Cal.App.1982) (statute providing remedy for retaliatory discharge did not preclude
common law action for wrongful termination; “[if] a right was established at common
law or by statute before the new statutory remedy was created, the statutory remedy is
usually regarded as merely cumulative, and the older remedy may be pursued at the
plaintiff's election™).
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seized by police in connection with a criminal investigation was not
exclusive and did not bar a common law replevin action against the City.
The ordinance in that case provided a 90 day period following the
dismissal of criminal charges in which the owner of seized property could
request return of the prope.rty and further provided “that property seized
by the police ‘that shall remain in the custody of the property clerk for a
period of three months without a lawful claimant entitled thereto shall, in
the case of moneys, be paid into the [Police Pension Fund].”” Id. at 646
(quoting NYC Admin. Code § 435-4.0[¢]) (emphasis added)). This
statutory remedy was enacted in response to an earlier federal court ruling,
McClendon v. Rosetti, 460 F. 2d 111 (2nd Cir. 1972), holding that the
City’s prior pra;tice of requiring owners to file suit to recover seized
property violated their due pfocess rights. Moreno, 508 N.E.2d at 646.
The parallels between this case and Moreno are striking. Like the
procedure set forth in RCW 46.55 120, the ordinance in Moreno
establishes a prompt remedy for owners of property seized by the
government. Like the procedure set forth in RCW 46.55.120, the
ordinance in Moreno allows the government’s agents to treat the property
as abandoned and dispose of it if no claim is filed within the statutory time

frame. Like the procedure set forth in RCW 46.55.120, the ordinance in
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Moreno is responsive to federal due process requirements regarding
protection of property-owners’ rights. And like the ordinance in Moreno,
RCW 46.55.120 should not be interpreted to extinguish the pre-existing
common law rights and remedies of owners of unlawfully seized vehicles.

The State Patrol’s fear that allowingA common law conversion
_claims would encourage vehicle owners to sit on their rights and disregard
the statutory remedy in order to increase their damages is overstated and
contrary to common sense. Bringing a conversion claim in superior court
is more expensive and time consuming than the statutory hearing and
provides no sure result. No reasonable vehicle owner who possesses the
financial and other resources to request and attend a hearing and fo redeem
or post a security deposit for his vehicle in the interim would deliberately
choose to ignore this option just so he can later bring a conversion claim.
Rather, the preservation of common law remedies is necessary to protect
the rights of those who lack the resources or ability to pursue a statutory
hearing in the extremely short time-frame required by RCW 46.55.120 or
for whom the evidentiary limitations and restricted damages incorporated
under the statute do not provide full and adequate relief.

Similarly, the argument in the State Patrol’s motion that it “relies”

on the absence of statutory hearing requests begs the question of what
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form such reliance takes. For one thing, the State Patrol does not deny
that vehicles can be and are auctioned while the statutory appeal process
proceeds unless the owner can pay the necessary security deposit.
Therefore, the mere filing of a statutory hearing request does not ensure
that unlawfully impounded vehicles will be released or that the agency
will be relieved of financial liability for vehicles that are auctioned. In
addition, as explained in section B.1, supra, the statute merely allows the
towing company to look to the registered owner for payment of impound
fees in the absence of a successful statutory appeal; it contains no
language relieving the law enforcement agency of liability for special or
general damages caused by an unlawful impound. Most fundamentally,
the lack of a challenge under the statute does not alter the legality of the
impound itself. The absence of a hearing does not establish the lawfulness
of the seizure, and the State Patrol cannot reasonably conclude otherwise.
As noted above, the need for a prompt post-deprivation hearing
arises from constitutional due process requirements. App. B & D;
Stypmann, 557 F.2d at 1342-44. The State Patrol now seeks to twist this
provision from a protection for the victims of wrongful government
seizures to a safe harbor for agencies that have acted outside their lawful

authority. There is no basis in the language or legislative history of RCW
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46.55.120 that supports this inversion. The Court should reject the State
Patrol’s effort to turn this shield for injured property owners into a sword

to cut off their rights to redress.

C. RCW 46.55.120 Does Not Divest The Superior Courts Of Their
Jurisdiction Over Common Law Claims For Redress.

The Washington Constitution vests the superior courts with
original jurisdiction over all cases and proceedings in which jurisdiction is
not vested by law exclusively in some other court. Wash. Const. Art. IV,
§ 6. Although the legislature may extend limited jurisdiction to adjudicate
certain issues, the superior court retains concurrent jurisdiction over those
subjects unless the legislative grant of jurisdiction is exclusive.
Ledgerwood v. Landsdowne, 120 Wn. App. 414, 419, 85 P.3d 950 (2004)
(citing Young v. Clark, 149 Wn.2d 130, 133-134, 65 P.3d 1192 (2003)).
Legislative enactments purporting to limit the superior court’s original
jurisdiction are narrowly construed. Id. at 419-420. A statute that does
not confer exclusive jurisdiction by its plain language is merely a
legislative grant of jurisdiction. Id. at 420.

Because the Washington State Constitution confers such a

broad grant of jurisdiction on the superior courts,

exceptions to that jurisdictional grant will be narrowly read.

Orwick v. Seattle, 103 Wn.2d 249, 251, 692 P.2d 793

(1984). If a Legislature has shown no indication of its

intention to limit jurisdiction, an act should be construed as
imposing no limitation.
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Burnside v. Simpson Paper Co., 66 Wn. App. 510, 517, 832 P.2d 537
(1992), aff’d, 123 Wn.2d 93, 864 P.2d 937 (1994); see also In re Marriage
of Major, 71 Wn. App. 531, 534, 859 P.2d 1262 (1993) (“courts may only
find a lack of jurisdiction under compeiling circumstances, such as when it
is explicitly limited by the Legislature or Congress™).

RCW 46.55.120 merely authorizes district and municipal courts to
hear cases relating to vehicle impoundments within the scope of the
statute. Nowhere does the statute confer exclusive jurisdiction on district
and municipal courts over the subject matter of unlawful impounds. The
statute allows those courts to hold post-impound hearings, but does not
require that every claim arising from unlawful impounds be heard in those
courts. The superior couﬁs retain jurisdiction over the subject of DWLS
impounds and are not prevented from entertaining common law claims
relating to such seizures.

This case is similar in many respects to Orwick v. Seattle, 103
Wn.2d 249, 692 P.2d 793 (1984), where the plaintiffs challenged “system-
wide violations” of the statute governing traffic infractions by the Seattle
Municipal Court and Seattle Police Department, including “use of
inaccurate radar equipment by inadequately trained officers.” Id. at 250,

252. While recognizing that “the municipal court has exclusive original
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jurisdiction over the admissibility of evidence in a contested hearing of a
traffic citation,” the Court held that the superior court had jurisdiction over
these allegations of systemic violations of statutory and constitutional
requirements. Id. at 252. In the same way, the delegation of jurisdiction
in RCW 46.55.120 to district and municipal courts to entertain post-
deprivation hearings does not undermine the jurisdiction of the superior
court in this case to entertain common law and constitutional challenges
arising out of the systemic policies and practices of the State Patrol.’
III. CONCLUSION

For the reasons stated above, the Court should deny the State
Patrol’s Motion for Reconsideration. The language and history of RCW
46.55.120 evince no legislative intent to make the statutory hearing an
exclusive remedy, to abrogate existing common law rights and remedies,
or to strip the superior courts of their original jurisdiction over common
law claims relating to unlawful vehicle seizures. The extremely short time
period for filing statutory appeals, the critical evidentiary limitations in
such hearings, and the limited damages available also dictate that the

statutory hearing does not provide a full and fair remedy in all cases. The

3 Plaintiff asserted a claim for relief under Washington Constitution Art. I, § 7 in this
case, but the trial court dismissed this cause of action under CR 12(b)(6) because
plaintiff’s conversion claim provided an adequate alternative remedy. See Motion for
Reconsideration, App. B at 26.
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State Patrol asks the Court to turn the purpose of the statute on its head, by
converting a procedure intended to provide supplemental protection for
injured property owners into a screen for government overfeaching. The
Court should reject this request.

RESPECTFULLY SUBMITTED this ___ day of April, 2008.

SCHROETER, GOLDMARK & BENDER

ADAM BFRGER-WSBA #20714
Co% for Appellant

Schroeter, Goldmark & Bender
810 Third Avenue

Seattle, Washington 98104
(206) 622-8000
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Ch. 177 WASHINGLIUN LAWS, 1973 It EX. Sess WASHINGTON LAWS, 1979 1st Ex. Sess Ch. 178

NEW SECTION. Sec. 2. There is added to chapter 46.52 RCW a new
ection to read as follows: :
A law enforcement officer &woo<olsm an apparently abandoned vehicle
:abandoned vehicle hulk shall attach to the vehicle a readily visible notifi-
ation sticker. The sticker shall contain the following information:

(1) The date and time the sticker was attached;

i(2) The identity of the officer; .

"(3) A statement that if the vehicle is not removed within twenty—four
ours from the time the sticker is attached, the vehicle may be taken into
ustody and stored at the owner's expense; and

(4) The address and telephone number where additional information
lay be obtained.

If the vehicle has current Washington registration plates, the officer
hiall check the records to learn the identity of the last owner of record. The
fficer or his department shall make a reasonable effort to contact the owner
y:telephone in order to give the owner the information on the notification

specified in section 2 of this act, the employee shall, at the time of emplo
ment or thereafter, disclose all inventions being developed by the employe
for the purpose of determining employer or employee rights. The employ

ployment Security, and the department shall maintain a record of such
closures for a minimum period of five years.

Passed the House April 27, 1979.

Passed the Senate April 24, 1979,

Approved by the Governor May 14, 1979,

Filed in Office of Secretary of State May 14, 1979.

CHAPTER 178

[Substitute House Bill No. 755]
>m>ZUOZmU VEHICLES——REMOVAL, STORAGE, DISPOSAL

AN ACT Relating to motor vehicles; amending section 3, chapter 42, Laws of 1969 ex.’
and RCW 46.52.102; amending section 39, chapter 281, Laws of 1969 ex. sess.:as
amended by section 164, chapter ... (House Bill No. 849), Laws of 1979 and WOS
.52.104; amending section 4, nr»_znn 42, Laws of 1969 ex. sess. as amended by section
chapter 281, Laws of 1969 ex. sess. and. RCW-46.52.106; amending section 5, chapter:
Laws of 1969 ex. sess. as last amended by section 165, chapter ... (House Bill No. 8,
Laws of 1979 and RCW 46.52.108; amending section 46.52.110, chapter 12, Law:
1961 as last amended by section 166, chapter ... (House Bill No. 849), Laws of 1979
RCW 46.52.110; amending section 7, chapter 42, Laws of 1969 ex. sess. as last amei
by section 167, chapter ... (House Bill No. 849), Laws of 1979 and RCW 46.52;
-amending section 8, chapter 42, Laws of 1969 ex. sess. as last amended by section’|
chapter ... (House Bill No. 849), Laws of 1979 and RCW 46.52.112; amending sectio
chapter 42, Laws of 1969 ex. sess. as amended by section 169, chapter ... (House Bill:N
849), Laws of 1979 and RCW 46.52.113; amending section 10, chapter »N Laws of 1969
ex. sess. and RCW 46.52.114; amending section 2, chapter 42, Laws of 1969 ex. sess
last amended by section 170, chapter ... (House Bill No. 849), Laws.of 1979 and'R!
'46.52.115; amending section 11, chapter 42, Laws of 1969 ex. sess. as amended by secti
171, chapter ... (House Bill No. 849), Laws of 1979 and. RCW 46.52.116; amending
tion 1, chapter 111, Laws of 1971 ex. sess. and RCW 46.52.145; amending sectiol
chapter 111, Laws of 1971 ex. sess. as amended by section 174, chapter ... (House
No. 849), Laws of 1979 and RCW 46.52.150; amending section 64, chapter 155, L:
1965 ex. sess. as amended by section 2, chapter 24, Laws of 1977 and RCW 46.613560
amending section 65, chapter 155, Laws of 1965 ex. sess. as amended by section 4, chap:
ter 167, Laws of 1977 ex. sess. and RCW 46.61.565; amending section 5, oero
Laws of 1977 ex. sess. and RCW 46.61.567; adding new sections to chapter 46.52 R
adding a2 new section to chapter 46.61 RCW,; prescribing penalties; and ao&m:_.
emergency.

NEW SECTION. Sec. 3. There is added fo chapter 46.52 RCW a new
ection to read as follows:

f the vehicle or hulk is not removed within twenty—four hours from :6.
me the notification sticker is attached, the law enforcement officer may
ke custody of the vehicle or hulk and provide for the vehicle or hulk's re-
oval to a place of safety.

For the purposes of this section a place of safety _:o_:aom the business
cation of a registered disposer. .

NEW SECTION. Sec. 4. There is added to chapter 46.52 RCW a new

(1) When a vehicle or hulk is impounded pursuant to RCW 46.61.565
ection 3 of this 1979 act, the governmental agency at whose direction
‘impoundment was effected shall, within twenty—four hours after the im-
oundment, mail notification of the impoundment to the last registered
ner and the legal owner of the vehicle as shown on the records of the de-
artment or as otherwise reasonably ascertainable. The notification shall
ontain a certificate of mailing and shall inform the registered owner of the
mpoundment, redemption procedures, and opportunity for a hearing to
: ntest the basis for the impoundment. The notice need not be mailed if the
Be it enacted by the Legislature of the State of Washington: v | ichicle is redeemed prior to the mailing of the notice or if the registered ~
NEW SECTION. Section 1. There is added to chapter 46.61 RCW and ner and the legal owner are not reasonably ascertainable.
codified within the subchapter "Stopping, Standing, and Parking" a Upon impoundment of a vehicle pursuant to this section, the law en-
section to read as follows: - cement officer shall also provide the registered disposer with the name
It is unlawful for the operator of a vehicle to leave the vehicle:iina nd address of the last registered owner and legal owner of the vehicle as
tended within the limits of any highway unless the operator of the ve 12y:be shown by the records of the anﬁm:Bo:H or as otherwise reasonably
arranges for the prompt removal of the vehicle. i

ertainable.

[1640] [1641]

¢ction to read as follows: o
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-section to read as follows:

. without being properly registered as a registered abandoned vehicle &%e

Ch. 178 WASHINGTON LAWS, 1979 1st Ex. Sess - WASHINGTON LAWS, 1979 1st Ex. Sess Ch. 178

g:ao:oa vehicle hulk ?:m:m_: to this osmnﬁoa shall be guilty of a gross
sdemeanor.

(2) The notification provided for in this section shall inform the regis
tered owner that any hearing request shall be directed to the district cout .
for the justice court district in which the vehicle was impounded and.- sha ::Sec. 7. Section 3, chapter 42, Laws of _o% ex. sess. and RCW 46.52-
be accompanied by a form to be utilized for the purpose of requesting 02 are each amended to read as follows:
hearing. Any request for a hearing pursuant to this section shall be made (1) An "abandoned vehicle" for the purposes of this or.ﬁuﬁﬁ shall mean
writing on the form provided for that purpose and must be received by th ny vehicle left within the limits of any highway or upon the property of
district court within ten days of the date the notification provided for in thi another without the consent of the owner of such property for a period of
section was mailed. If the hearing request is.not received by the distric enty—four hours((;)) or longer, except that a vehicle shall not be consid-
court within the 8:!&3\ period, the right to a hearing is waived and-th ed abandoned if its owner or operator is unable to remove it from the
registered owner shall be liable for any towing, storage, or other impoun ace where it is located and so notifies law 05330503 officials and re-
ment charges permitted under this chapter. Upon receipt of a timely hea quests assistance.
ing request, the district court shall proceed to hear and determine-th ¢(2) An'' 'abandoned ((automobite)) vehicle hulk" for the purposes of z:m
validity of the impoundment. , apter shall mean the abandoned remnant or.remains of a motor vehicle

~(3) If the registered owner timely requests a hearing provided for by thi hich is inoperative and cannot be made mechanically operative without the
section and prevails at the hearing, the unit of government under whose: dition of vital parts or mechanisms and Eo application of a substantial
risdiction the impoundment was effected shall be liable for any towin aimount of labor to effect repairs.
storage, or other :..:uo::aaoi charges permitted under this chapter. . (3) A "registered abandoned vehicle disposer” or a "registered disposer"

(4) Removal and storage of a vehicle or hulk under sections 2 throug means any currently licensed tow truck operator, garage keeper, or other
of this 1979 act or under RCW 46.61.565 shall be at the owner's expens person engaged in the business of removing, storing, or disposing of vehicles,
except as provided in RCW 46.52.104, 46.52.106, and subsection (3) of t abandoned vehicles, or abandoned vehicle hulks, including vehicles or hulks
section. . removed- pursuant to RCW 46.61.565 and section 3 of this 1979 act, and

(5) The department may adopt rules providing that the owner's vehic who is properly registered and licensed pursuant to RCW 46.52.108 as now
license will not be renewed or a new vehicle license issued to the owner.u or-hereafter amended.
less any outstanding removal and storage charges are paid. :

NEW SECTION. Sec. 5. There is added to chapter 46.52 RCW a:ne
section to read as follows:

When a vehicle or hulk is impounded vc—.mcm:ﬁ to sections 2 throug
of this 1979 act or RCW 46.61.565 and the registered owner has mad;
timely request for a hearing, the registered owner may regain possession
the vehicle pending the outcome of the hearing. by posting a sufficient cas
bond to be held in trust by the registered disposer or such other 80:..5
the department may by rule require.

NEW SECTION. Sec. 6. There is added to chapter 46.52 WO?. a.ne

- Sec. 8. Section 39, chapter 281, Laws of 1969 ex. sess. as amended by
ction 164, chapter ... (House Bill No. 849), Laws of 1979 and RCW 46-
104 are each amended to read as follows:

A registered owner transferring a motor vehicle shall be relieved from
personal liability under RCW 46.52.106, 46.52.111, 46.52.112 ((and)), 46-
2.117, and section 4 of this 1979 act if within five days of the transfer he
ransmits to the department of licensing, on a form prescribed by the direc-
of licensing, notice that he has transferred his interest in the vehicle, the
me of the transferee, and the date on which the transaction was ‘made.’

Sec. 9. Section 4, o:mEQ. 42, Laws of 1969 ex. sess. as amended by
tion 40, chapter 281, Laws of 1969 ex. sess. and. RCW 46.52.106 are
h amended to read as follows:

(1) Any person shall be guilty of a misdemeanor who:.
(a) Conducts or attempts to conduct a sale of or sells an abandoned:
hicle or abandoned vehicle hulk pursuant to RCW 46.52.111 and 46.52.

er; or ere is a prima facie presumption that the last owner of record is responsi-
for such ((abandonment)) action and thus liable for any costs incurred

emoving, mﬁozsm and a_mUOm_sm of such QBQQ‘VV <or_o_n or ((automo=

[1642] [1643]
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SHB_755

P
SPONSORS: Committee on Transportation
S (0Originally Sponsored by Representatives Charnley, Wilson,
Burns, Garrett, Sherman and Bender) ‘

COMMITTEE: Transporfation
Providing for rights, duties, and penalties when a vehicle is left
on the highway. .

ANALYSIS_AS_ENACTED

"ISSUE:

Recent lower court decisions have' nacessitated a change in
existing laus regarding the impoundment of vehicles left
unattended on public roadways. ‘

SUMMARY: . -

3 . - T bt .’; v ’ -

" The duty of a vehicle operator to promptly remove a vahicle left
on the highway is set. forth. Law enforcement officers are
authorized to remove vehicles from the highway where the vehicle

oy constitutes a hazard or 1is abandoned. - An abandoned vehicle is
4 * defined as one which has been-left unattended for 24 hours or
longer. o : - : - -

Procedures are established for removal of vehicles, notification
of owners, the opportunity of a hearing, and redemption of a
vehicle or posting of bond. : :

A Tégisteréd ~disposer is defined and:' provisicns are made for the
regulation of registered disposers by the Department of Licensing.

Provisions of existing law relating to the processing of abandoned
vehicles are amended. The time in which notice of . impoundment.
must be given +to -the registered owner is reduced from five to
three days. It is a misdemeanor to sell an abandoned vehicle
without being properly registered as a vehicle disposer. It is a
misdemeanor to remove a vehicle fron private property without
notifying appropriate law enforcement agencies. It is a gross
misdemeanor to make any .false statement in any document prepared .
in connection with the disposition of an abandoned vehicle or

hulk. o . _ Co :

This 'bill contains an emergency clause.

House: ‘ o 9y 1 Effective: May 14, 1979
Senate: (a) . - by 0 © .C 178 L 79 1st ex. sess.

- i. Concur: . . ‘96 Q ‘ .o
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i
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piLl RLPORI . Bill Mo

. 155

(As rassed by Comuni tLue)

aousE o REPREGENTATIVES

olympia, Washington 1 | orininal Companidx Measure
| | Amended No.
Abandoned vehicles, highways _ o ol substitute  Mapch 28, 1979
B IR P - A P T g } R
Brief Title (From Status of Bills) S

Reps. Charnley, Wilson and Burns = . . . __ o Stevé Rosen (3-0345) °
gp—()_lr.q—(;“r("ﬂsz-(;“if ]\r}r'nCY ’ Cf]““lli L.t (__;l' ' hq(‘“("{ O l.:x(\cutlvp }l(l{l]]‘\t;!. - _,E.‘ {nf ( {:”nt'act i )
| | (Mame & DPhone Mo L)

Reported by Committee on Transportation . riscal 1111}_)act:'-

I ves (sce fiscal note),

P

Commi ttee Recommendation: Roll Call \/ote‘:.Y /Z;N (9]
(If a Minority Report iz filed, list lasu names be Low) D No

Majority Report Signed By:

Minority Report Siéned By

ISSUE: i _ 3 : A
Vehicles left unattended on public highways constitute potential or actual hazards to the
public. Recent court decisions necessitate revisions of state Taws relating to the ::]
removal of vehicles from the highways. : . : ’

SUMMARY NF SUBSTITUTE BILL ° . - -

Sets forth the duty of a vehicle operator to promptly remove a vehicle left oh the highway.
Authorizes Taw enforcement officers to remove vehicles from the highway where the vehicle
constitutes a hazard, or is abandoned. Sets forth procedure for removal of vehicles, giving
of notice and opportunity for hearing to vehicle owner, and redemption of vehicle by owner-
on posting of bond. Defines “registered disposer" and provides for regulation of registered
disposers by Department of Licensing. Amends provisions of existing law relating to -
processing of abandoned vehicles, including reducing time in which notice must be sent to
registered and Tegal owners from five to three days. Grants rule-making authority to-
gjrquO{ of Department of Licensing. Declares an emergency. (See attached section-by-section
jgest.) < : cLiol

ARGUMENTS PRESENTED FOR: ARGUMENTS PRESENTED NGAIUST:

_Persons leaving vehicles unattended on public
highways should be responsible for removing them.
Law enforcement officers need a reliable procedure
for removing vehicles. The state's laws need to be
revised to conform to .constitutional requirements
established by the courts in this area.

PRINf'IPI\i., E‘IlOI’OI‘iEIlTS: . PRINCIPAL OPPONHENTS:

Citizens' Advisory Committee on Highway Safety
- Hashington TowTrUCK-ASSOGTAEFON-nn: mrmmmrmtemrn o o f s

Department of Licensing
Wachinntan Statae DPa trnl
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Ch. 274 WASHINGTON LAWS, 1983

(a) File with the department a detailed schedule of all fees charged in-
cident to the removal and storage of <oEo_.om vﬁmcmﬁ to RCW »m.mw.:o
or 46.52.1192;

. (b) Post a copy of the schedule 3. fees on Em 59 the department in a
~ prominent place at the business location -where vehicles are released from

storage; .

(c) Maintain personnel able msa authorized to a Hnmnmo for the release Om
any vehicle to its owner on a ‘twenty—four hour basis;

(d) After removing a vehicle from private property pursuant to RCW
46.52.118, 46.52.119, or 46.52.1192, report the fact of removal together
with the license number, vehicle identification number, make, year, and
place of impoundment to the law enforcement agency with jurisdiction over
the place of impoundment, which agency shall maintain a log of such re-
ports((+PROVIDED; That)). The law enforcement agency to which the re-
port was made shall provide the name and address of the registered and
legal owner, as may appear on the records of the department, to the towing
firm removing a vehicle under RCW 46.52.118 through 46.52.1198. The
reporting required in this subsection shall include an immediate radio or
telephone call to, and a written notification, within twenty—four hours, to
such local law enforcement agency,

(e) If any vehicle removed pursuant to RCW 46.52.118, 46.52.119, or
46.52.1192 remains unclaimed after twenty—four hours, send to the regis-
tered and legal owner of the vehicle by the end of the next- business day a
notice by certified mail, return receipt requested((;)): (i) Advising that per-
.son of the name, location, and twenty—four hour telephone number of the
person, tow truck operator, or-operator of any storage facility who is em-
powered or authorized to return ocmﬁo&\ of any such towed, removed, or
impounded motor vehicle((- in)); (ii) pro-

EEm an estimate of the costs of towing, storage, or other services rendered
during the course of 380<Em. _Bvozsa_sm, or mSnEm any such motor ve-

=
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)); (iii) containing no-

tice of :mw» of redemption and opportunity for a hearing conducted pursu--

ant to section 4. of this act; and (iv) announcing that the vehicle will be sold
at v:c:o auction pursuant to RCW 46.52.112 if not reclaimed within fif-
teen days of mailing of this notice.

(2) If such certified letter has been R?moa or returned to the sender
unclaimed, the notification fo the law enforcement agency as Eoﬁanm in
subsection (1)(d) of this section shall constitute actual notice to the regis-
tered and legal owner((~PROVIDEDFURTHER; That)).
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(3) The towing company shall give to each Auoaoa who seeks to redeem

* an impounded vehicle written notice of right of redemption and opportunity

for a uomnzm, which notice shall be accompanied by a form to be used for

~requesting a hearing, and a copy of the tow and storage receipt. The towing
company shall maintain a record evidenced by the redeeming person's sig-
nature that such notification was provided.

Fro effect of other laws :og::mﬂm:a_sm, the costs of towing, stor-
age, or other services rendered during the course of removing, impounding,
or storing any such motor vehicle shall not constitute a lien upon the _ommm
ownership of ((sueh)) the motor vehicle until forty—eight hours after the
notice as provided in this ((subsection)) section has been received by the lo-
cal' law enforcement agency or owner of the vehicle, at which time the lien
may be enforced as otherwise provided by law for the enforcement of tow-
ing or storage liens or :onm mw:o@:%?l%i«@#m%
- That)).

(5) If the towing firm assesses a fee according to the S;om a vehicle is
towed, the lien shall be, and the towing firm shall attempt to recover, no
more than the fees that would accrue for towing to the nearest storage lo-
cation of any towing firm.

((2))) (6) A failure to ooBvq with the provisions of this section or
section 4 of this act in regard to any vehicle waives the lien on that <o€o_o,
constitutes a bar to recovery.of the charges accrued on that vehicle, and is
grounds for the suspension or revocation of the registration of any towing
firm registered under RCW 46.52.108 to dispose of the abandoned vehi-

. cle((-PROVIDED;-That)). However, no storage charges ((shalt)) accrue.in

any event until written notice as provided in this section ((shatthave)) has
been received by the local law enforcement agency or owner of the vehicle.

‘'NEW SECTION. Sec. 4. There is added to ormvﬁan 46.52 WO<< a new
section to read as follows:

(1) Unclaimed. vehicles impounded by registered disposers chm:ma to-
RCW 46.52.118, 46.52.119, or 46.52.1192 mrm: be redeemed only under the
following circumstances:

(a) Only the registered owner, a vaaos authorized by the registered

‘owner, or one who has purchased a vehicle from the registered owner, who

produces proof of ownership or written authorization and signs a receipt.
therefor, or the legal owner, may redeem an impounded vehicle.

(b) An unclaimed vehicle subject to sale may be redeemed pursuant to-
RCW 46.52.1196, or by posting a sufficient bond to cover accrued im-
poundment, towing, and storage charges. The bond shall be held in trust by
the registered disposer pending the outcome of a hearing.

(2) Any person secking to redeem an impounded vehicle under Q:m sec-
tion has a :mrn to a hearing in the district court for the jurisdiction in
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which the vehicle was impounded to contest the validity of the .impound-
ment or the amount of towing and storage charges. Any request for a hear-
ing shall be made in writing on the form -provided for that purpose and must
be received by the district court-within ten days of the date the notification
provided for in RCW 46.52.1194 was mailed or delivered. If the hearing
request is not received. by the district court.within the ten~day period, the
right to a hearing is waived and the legal and registered owners shall be li-
able for any towing, storage, or other impoundment charges permitted un-
der this chapter. Upon receipt of a timely hearing request, the district court
shall proceed to hear and determine the validity of the impoundment.
(3)(a) The district court, within five days after the request for a hearing,
_ shall-notify the registered disposer and the registered and legal owner of the
motor vehicle in writing of the hearing date and time.

(b) At the hearing, the person or persons requesting the. hearing may
produce any relevant evidence to show that the impoundment, towing, -or
storage fees charged were not proper..

(c) At the conclusion of the hearing, the district court shall determine
whether the impoundment, towing, or storage fees charged were proper.

(d) If the impoundment is found proper, the impoundment, towing, and
storage fees as permitted under this chapter together with court costs and
the expenses of the heéaring shall be mmmommom against.the person or persons
requesting the hearing.

(e) If the impoundment is QQQ.BE@Q to wo invalid, Eoz So registered-
and legal owners of the vehicle shall bear no impoundment, towing, or stor-
age costs, and any bond or other security shall be returned or discharged as
appropriate. .

(4) Any unclaimed vehicle not _.oaooaoa s:m:: fifteen am%m of mailing
of the notice required by RCW 46. 52.1194 shall be sold at public auction in
accordance with all the provisions and ngooﬂ to all the oobm_coum of RCW
46.52.112.

Sec. 5. Section 5, chapter 281, Laws of 1975 1st ex. sess. m:a Woi Am-
.52.1196 are each amended to read as follows:.

(1) Any towing firm removing a vehicle((s)) from E.Emﬁ vuovaﬁw pur-
suant to RCW 46.52.118, Am.uw.:ow or 46.52.1192 shall release ((sueh))
the vehicle to the oinoa.,.ovo_,mﬁob driver, or mcgoaunm@ommm:oo thereof
upon the presentation to any person having custody of ((such)) the vehicle
of commercially reasonable tender sufficient to. cover the costs of .towing,
stogage, or other services rendered during the course of towing, removing,

_Bnocza_sm. or. storing any such motor <o§o$2|mquvv.. Commercially -

reasonable tender ((t0)) shall include, without limitation, cash, personal
- checks drawn on ((foeal)) in-state banks with proper Eo:ﬁmomsg and
valid and appropriate credit omamQ ).
Any person s&o mﬁowm paymient on a vonmocm_ check 55 585 to aoﬁmcm a

¢ B
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~towing. firm -((which)) that has provided a-service pursuant to this.sec-

tion((;)) or in any other manner defrauds the towing firm in connection. with
services rendered pursuant to: this section shall be liable for damages.in the
amount of twice the tewing and storage fees, EE costs m:& reasonable at-
853\ 's fees((+

~ Fhat)).

(2) If the owner, operator, driver, .or- m:ﬁroENoa designee thereof((;
shall)) provides adequate proof of his financial responsibility, employment,
and residence in the community to any person having custody of any towed,
removed, impounded, or stored motor. vehicle,. ((then)). the motor vehicle
shall be released without payment((;)) with the understanding .that such
costs shall be paid within thirty days,-or wrmz be recoverable through an

. action. by law.

(3) A towing firm providing service under ::m section shall post a true
copy of this section in a conspicuous. place upon- its-business.premises.

Sec. 6. Section 2, chapter 111, Laws of 1971 ex. sess. as last amended
by section 19, chapter-178, Laws of 1979 ex. sess. and RCW 46.52.150 are
each amended to read as follows:

Notwithstanding any other provision of law, any law enforcement officer
having jurisdiction or any person authorized by the director of licensing
shall inspect and may authorize the disposal of an abandoned junk motor
vehicle. The officer or authorized person shall record the make of such mo-
tor vehicle((;)) and the serial number or vehicle-identification number, if
available, and shall also detail the damage or missing equipment to verify
that the value of ((sweh)) the abandoned junk vehicle is on:_<m_o§ only to
the value of the scrap metal waowoﬂ_lo:*%vv in it.

An abandoned junk motor vehicle is m:Eoon to the E,oSEozm of WOQ
46.52.1194 and section 4 of this act.

Any surplus moneys arising from the disposal-of mcm:aonoa junk motor.
vehicle shall be deposited in the county. general fund.

Sec. 7. Section 4, chapter 178, Laws of 1979 ex. sess. and RCW 46.52-
.190 are each amended to read as follows: )

(1) When a vehicle or hulk is impounded pursuant to RCW 46.61.565
or 46.52.180, the governmental agency at whose direction the impoundment
was effected shall, within twenty—four hours after the impoundment, mail
notification of the impoundment to the last registered owner and the legal.
owner of the vehicle'as shown on the records of the department or as other-
wise reasonably ascertainable. The notification shall contain a certificate of
mailing and shall inform the registered and legal owners of the impound-

- ment, redemption procedures, and opportunity for a hearing to contest the

basis for the impoundment. The notice need not be mailed if the vehicle. is
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BY GSenators Talmadge, Warnke and'Vogni;&w

Providing for the iedemption of vehicles impounded by cities.and
towns. : .

SENATE COMMITTEE on -Transportation

'HOUSE COMMITTEE on Transportation:

SYNOPSIS AS ENACTED

BACKGROUND :

A receht U.S. District Court decision found that Washington
State's private impoundment statutes do not provide due process
with respect to timely notice and hearings before an unauthorized
or abandoned vehicle may be sold. - A

vehicles impounded at the reguest of private parties may now be
redeemed by paying towing and storage ‘charges by credit cards or

" checks drawn on in-state pbanks. However, the ordinances of a

number of cities and towns in the state presently require that a
vehicle impounded by the police may be redeemed only after the

towing.and storage fees have been fully paid for in cash. -

" SUMMARY:

All wvehicles towed from Epritate property, whether abandoned or
not, and including abandoned junk motor vehicles and abandoned

'fhulks, are subject to the same requirement for written notice of
‘statutory procedures for redemption and right to a hearing .prior’

to sale.

' after reémoving a vehicle from private property, the towing firm’
must notify the 1aw enforcement agency with jurisdiction over ‘the' '
place of impoundment -of _ the impound, = including a complete -

identification of the vehicle. This notification is to include an
immediate radio or telephone call and a written notice to the -law
enforcement. agency within 24 hours. . .

when any vehicle remains unclaimed'after 24 hours, the towing firm

‘must, .using certified mail, notify the registered and legal owners

of the vehicle by the end of the next business day: {1) where the
vehicle is located and the 24. hour phone number .where arrangements

(11 .




for redemption. - of the vehicle may be made, (2) what estimated
costs for towing and storage are, (3) what procedures for
redemption apply and of the right to a hearing to contest the
impoundment and charges, and (4) that the vehicle will be sold at
public auction if not reclaimed within 15 days of mailing.

Persons redeeming vehicles impounded from private property must be
given a written. notice of right of redemption and opportunity for

a hearing, accompanied by a form to be used for reqguesting the .

hearing, and a copy of the towing and storage receipt.

" all vehicles impouhdedhfrOm private property may be redeemed under

current law permitting payment in cash, personal checks drawn on
in-state banks with proper identification and valid credit cards.
If- a hearing is requested,  a vehicle may be redeemed pending the
outcome by posting with the registered disposer, to "be held . in
trust, a bond sufficient to cover accrued towing and storage
charges. : . o

A request for hearing is timely only if filed with the District
Court for the jurisdiction in which the vehicle was impounded
within.ten days of the date the notification -of “impoundment. was
'mailed or -delivered to the registered and legal owners. '

Within five days of receiving the request for a hearing., the Couzrt
shall notify the registered disposer and-the registered and legal

owners in writing of the hearing date and time. The District-

Court will proceed to determine whether the impoundment was proper

and whether towing and storage fees shall be assessed. IEf the.

" party requesting the hearing does not ‘prevail, the  towing and
storage costs - become due and payable and the expenses of the
hearing will be assessed against the,ownér. If the impoundment is
found invalid, the owner shall bear no costs for the impoundment
or storage charges ~and  any bond -or other security shall be
released or discharged. . - | o ) : R

Legal and fegistered owners must both receive notice and are
‘entitled to a hearing regarding private and police impoundments.

vehicles impounded 'by order of a county, city or town shall be

‘redeemed only by the registered owner oL authorized agent  upon
evidence of proof of owngrship. ‘The towing contractor must accept
cash, major bank credit <cards, certified bank drafts, money
orders, and personal checks drawn. on in-state banks.. Acceptance

' of the check may be refused if the contractor has reasonable cause

to believe +the tendered check is uncollectible under standards

adopted by the county, city or town. If a check is dishonored,

the, drawer of the check shall be liable to the towing firm for

damages egualling twice the _towing charges,  plus costs- and
reasonable attorneys fees. L ‘ : -

The couﬁty, city or town may duthorize the release of a vehicle
prior to payment of the towing or impoundment fees if the owner~

requests a hea;ing as to the propriety of the impoundment.
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(3) Within fifteen &&J\m om 90 sale of an abandoned vehicle at public
auction, the towing operator.shall send a copy of the abandoned vehicle re-
port showing the disposition of th¢' abandoned vehicle to the crime informa-
tion center of the émmemﬁos state patrol.

Ch. 377

NEW SECTION. Sec. 11. (1) In‘the case of an :dmcm_o:Noa vehicle

" impounded from public property, the law enforcement agency. or other pub-
lic official directing the impoundment, or. in the case of a vehicle impounded
from private property, the impounding towing operator, shall notify the le-
gal and registered ewners. of the impoundment of the unauthorized vehicle.
The notification shall be sent by first—class mail within twenty—four hours
after the impoundment. to the last known registered and legal owners of the
vehicle, as. provided by the.law enforcement agency. The notification shall
include the name of the mivors&sm tow firm, its address, and telephone
number. The notice shall also‘include the location, time of the impound, and

_ by whose authority the-vehicle was impounded.

(2) In the case of an abandoned vehicle, within ﬁigglmo:a hours after
receiving: information .on.the vehicle owners from the: mnvm:BmE ::.ocmr
the abandoned vehiclé report, the tow truck operator shall send by certified
mail, a notice of ocmﬂo& and 'salé to-the legal and registered owners.

REDEMPTION RIGHTS AND HEARING PROCEDURES

NEW SECTION. Sec. 12.°(1) Vehicles impounded by registered tow
truck operators pursuant to RCW 46.52.170, 46.61.565, or section 8 of. this
act may be redeemed only under.the following circumstances: 4

(a) Only the legal owner, the registered owner, a person authorized by
the registered owner, or-one who-has purchased a vehicle from the regis-
tered owner, who an:oom proof of ownership or written m:m..odumco: and
signs a receipt therefor may redeem an impounded vehicle.

(b) The vehicle shall :be released upon the presentation .to any person
having custody of the vehicle of commercially reasonable tender sufficient to

cover the costs of 85:@ storage, or other services rendered during the

course of towing, removing, impounding, or storing any such motor vehicle.
Commercially reasonablé tender shall include, without limitation, cash, ma-
jor bank credit cards, or personal checks drawn on in-state banks if accom-
panied by two pieces of valid identification, one of which may be required
by the operator to have a, ‘photograph. Any person who stops payment on a
personal check or .does not make restitution within ten days from the date a
" check becomes insufficient due to lack of funds to a towing firm that has
provided a service pursuant ‘o this section or in any other manner defrauds
the towing firm in connection with services rendered pursuant to this section
shall be liable for damages in the amount of twice the towing and storage
‘fees, plis costs and reasonable attorney's fees.
(2) (a) The towing company shall give to each person who seeks to re-
deem an impounded vehicle- written notice of the right of redemption and
opportunity- for a hearing, which notice shall be accompanied by a form to
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be-used for requesting a hearing, and a copy of the tow and storage receipt.’

The towing company shall maintain a record evidenced by the redeeming

_ person's signature that such notification was provided.

(b) Any person seeking to redeem an impounded vehicle under this
section has a right to a hearing in the district court for the jurisdiction in
which the vehiclé was impounded to contest the validity of the impound-
ment or the amount of towing and storage charges. Any request for a hear-
ing shall be made in writing on the form:provided for that purpose and must
be received by the district .court within ten-days of the date the opportunity

‘was provided for in subsection (2)(a) of this section. If the hearing request

is not received g the district court within the ten—day period, the right to a
hearing is waived and the registered owner is liable for any towing, storage,

“or other impoundment charges permitted under this chapter. Upon receipt

of a timely hearing request, the district court shall Eooaoa to hear and de-
termine the validity -of the impoundment.
(3)(a) The district court, within five days after the request for a hear-

-ing, shall notify the registered tow truck operator, the person requesting the

hearing if not the owner, and the registered and me_ owners of the motor

vehicle in writing of the hearing date and time.

(b) At the hearing, the person or- persons nno.:nmﬁ:m the hearing may
produce any relevant evidence to show. that the-impoundment, towing, -or
storage fees charged were not proper.

(c) At the conclusion of the hearing, the district court shall determine
whether the impoundment was proper, whether the towing or storage fees
charged were in compliance with the posted rates, ‘and who is Rmﬁo:m&_o
for payment of the charges.

(d) If the impoundment is found proper;-the impoundment, towing, and

. storage fees as permitted under this chapter. ‘together with court costs shall

be assessed against the person or persons requesting the hearing, unless the
operator did not have a signed and valid impoundment authorization from a
private property owner or an authorized agent.

(e) If the impoundment is determined to be invalid, then the registered
and legal owners of the vehicle shall bear no impoundment, towing, or-stor-
age costs, and any bond or other security shall be returned or discharged as
appropriate, and the person who authorized the impoundment shall be liable
for any towing, storage, or oﬁrn_, impoundment oaMnmom permitted under this
chapter.

(4) Any :5@0::&3 <&:o_o :oﬁ redeemed within fifteen days of mailing
of the notice of custody and sale as required by séction 11(2) of this act
shall be sold at public auction in accordance with all the provisions and
subject to all the .conditions of section 13 of this act. A vehicle may be re-
deemed any time before the start of the auction upon payment of towing
and storage costs. :
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' (4) Whenever the driver of a vehicle is arrested  and-taken into custody:
by a-police officer, and the driver, ‘because of intoxication or otherwise, is
mentally incapable of deciding upon: steps'to be taken to safeguard his ‘or:
her property; : IS .

~ '(5) Whenever a“police ‘officer discovers a-vehicle that the officer deter-
mines t6 be a stolen: vehicle; e T S

. Am.v..,gwougﬁ. a vehicle émwaﬁrmh%o&m_ license plate, card, or decal
indicating that-the vehicle is beirig used to transport a disabled person under

RCW: 46:16.381 mmémnwn.&,w_, a: stall: or: space clearly and -conspicuously
marked under RCW 46.61.581 which space is provided on private property
iw&oﬁ .charge-or on public praperty. . T
Nothing in-this section may’derogate from the powers of police officers.
c:ao.n,gn common law. For the:-purposes of this section, a. place of ..mmwoﬁw
5».._%, include the business: location: ofia registered -tow truck-operator.. . .
~ ' *NEW SECTION. Sec: 11. A'new section is added: to chapter 46.55
RCW: to'réad as follows: " "~ T o
The ‘Washiington- state patroL*“inder its authority to remove vehicles
from the highwsy, may remove: the vehicles directly, .through: towing -operat-
ors appointed By the ‘state: cominission on equipment ‘and“called-om 2 rota-
tionial -or “other’ basil through contracts “with towing operators; or:.by: a
combiniition of thiese méthods. Whéit'removal is to be accomplished. through
_a.towing' opérator-on a:noiicontractual basis; the commission. may wv@&am
any towing operator for this’ purpose upon' the application:of ‘the operator.
Each whﬁ,&unigm. shiall &m.m@m@w&w upon‘the submission-of an »tﬁmmmmrl
to Bm....nesim%mg, and"the making of subsequent: reports in such form and
Nwﬁghn.t “and compliance - with sich standards of. equipment, ‘performance,
pricing, and practices as may be required by rule of thé commission. -
. An appointment may "be rescinded by the commission at the request of
thie Washington-state- patrol. upon-evidence that the-appointed towing eﬁm»»;
tor is not complying with the laws or rules relating to' the removal.and stor-

age of vehicles from the highway.. :

Rules adopted under this section aré binding only upon these.towing op-
erators appointed by the comnmission for the purpose of performing towing
services at the request of the Washington state patrol. Any person. »hww.mm-,&
“by a decision-of the .855_.%3 m-made under this section may appeal thede-
cision-under chapter: 34.04 RC) - . . S
*Sec. 11:was vetoed, see message at.end .en‘..nrm..,w».o_..v o .

<~ Sec.12. Section 12, chapter -377; Laws -of 1985 and"RCW 46.55.120
are each amended to read. as follows: , L

- (1) Vehicles impounded by registered tow truck operators-pursuant to

RCW ((46-52:1704 -6E565=0r)) 46:55.080, section 6, or 10 of this act
may be redeemed orily. urider the following circumstances: .

(2). Only thé legal owner, the registered owner, a person authorized in
writing by the registered owrer or_the vehicle's insurer, or one.who has

WASHINGTON LAWS, 1987 Ch. 311

purchased. a vehicle:from' the registered- owner((;)) who produces proof of.

- ownership. or ‘written-authorization and signs.a receipt therefor, may redeem

an impounded vehicle. . . :

-{b). The vehicle shall be released upon the presentation to any person
having custody of the vehicle of.commercially reasonable tender sufficient to
cover the costs of:towing, storage, or other services rendered during -the
course of towing, removing, impounding, .or storing .any such ((motor)) ve-
hicle. Commercially reasonable tender shall include, without .limitation,
cash, major.bank credit.cards, or.personal checks drawn on in-state banks if

-accompanied by two pieces of -valid-identificatien,. one of which may be re-

quired by:the operator. to have-a: photograph. Any -person who stops. pay-
ment on a personal check, or doges. not make restitution within ten-days;from
the date.a check becomes: insufficient: due. to lack of funds, to a towing firm
that has.provided a service pursuant.to-this section or in.any .other manner
defrauds the:towing, firm. in connection .with_services rendered .pursuant to
this section shall be liable for damages in the amount. of twice the towing
and storage fees, plus.costs and reasonable attorney's fees. ) .
(2) (a) The ((towi ompany)). registered tow truck operator . shall
give to each person.who seeks to redeem an impounded. vehicle written no-
‘tice of the, right, of redemption and opportunity for a hearing, which notice
shall be accompanied by a, form: to: be used. for. requesting 2 hearing,-and 2
copy..of the ((tow)): towing and storage: ((reccipt)) invoice. The ((towing -
-OmpPany; v..nnmmm.ﬂonna.. tow. truck operator shall .majntain.a record evidenced
by the.redeeming person's signature that such notification was provided. .. -
" (b) Any person seeking to redeem an jmpounded vehicle under this
section has a right to a hearing.in the district court.for the jurisdiction in
which the_vehicle was' impounded. to.contest the, validity. of the impoungd- .
ment_or the amount of towing.and, storage charges. The district court has
jurisdiction to. determine the, issues. involving all impoundments_including
those authorized by the state or its agents.” Any, request for a hearing shall

be made in writing on the form provided for, that purpose and must be re-

ceived by:the district court within ten days of the date the opportunity. was
provided for in subsection- (2)(a ).of this section. If the hearing request is not
received by the district court within the ten-day period, the right to a hear-
ing is waived and the registered owner s liable for any towing, storage, or
other impoundment, charges permitted under this.chapter. Upon receipt of a
timely hearing request, -the district court shall procced to hear and deter-
smine the validity of the impoundment. - S B

(3)(a) The district court, within five days after the request for a hear-

ing, shall notify the registered tow truck operator, the person requesting the

hearing if not the owner, and the registered and legal owners of the ((mo=

tor)) vehicle and the person or agency authorizinig the impound in writing of
the hearing date and time. ~ ~. L .
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(b) At:thé hearing,; .Eo..vo_.moa Or- persons aapcamzbm the hearing may
produce any relevant evidence'td: show that the _Bvonsago:ﬂ SESW. or
storage fees charged were hot'.proper. :

(c); At the: conclusion of ,Eo héaring, ‘the district ooEé mrwz determine
whether" the- HBvoumenn» was’ E.ovon ‘whether-the. towing or storage-fees
charged:-weré in compliance with”the _uomﬁoa rates, m:m ig is: nomvozm&_o
mon paymént of the AA&uH.mamvv fees : :

7 (d) If the: _Bvoznaaom: -fourid: ‘proper, 30 HSvoE-aBoE towing, and
storage fees as ‘permitted: EEQ. nzm ‘chapter together with court costs.shall
be assessed- mmmEﬁ the’ person-or- persons: requesting the hearing, -unless the
operator did' not havea’ Emnoa anid*valid :dvo::maoa authorization from a
E.:m:o property owner- ofdfi‘authorized mmosﬁ o

(e) If the impoundmentis:determined:to be invalid, then the Hom_mﬁo_.na.

‘and legal owners of*the véhicle shdll-bédr no- HEﬁocuaBoE ‘towing; or stor-
age Qoomﬂvv., fees,-and-any bond or -other. mnocav, shall-‘be returned or dis-
charged - as’ appropriateé; “and- Eo -person-'or _agency who authorized ‘the
HBvoEaBoE mrm: vn rmEn moa mzw Ssaum. storage, or other: 5%95&305

46.55. SOANV &5: € - moE m_” HEES m:oaou in mono&wuoo ‘with- m: the pro--
Sm_oa m:m subject fo all Am_o_ ooﬁ:ﬂoum of- WO¢< Am mm Huo A <or_o_o Sm%

Qv If; mmnn_. nro oxﬁc.maou om mmoou m»wm mnoB the date of mailing of

uonoa of 968&\ and salé _.apcz.oa in RCW'46. .55. ZOANV to the Hamm:u.&

-and _om& OWNEis;: theé vehicl

Qoalw.nmcv remains ==o~EBna and has not
a’ stolen veh cle, "ron mno registered ((di r)) tow truck
operator w»st o:ﬁo% 0». 90 <o?o_o Qolamnvv shall oouaﬂnﬁ a sale of the
vehicle ‘at vcgo auction ‘after me:m mamﬁ ucgaw& a notice -of the. date,
Emoo. and time.of the mEo:ou in a uoémwwcﬁ. of general circulation’ in the
ooE:w in which:the vehicle i _m _oomﬁoa not“less than three amwm before the
date of the auction. The (= cnt)) notice notice shall contain' a aomo:v:g
of the vehicle: Eo?aEm the' BES .an& year, and’ licensé number and a
‘notification that a three—hour HEEE viewing period will be available before
the auction. The auction ; -shall be w&m during amwrmwn roﬁm of a normal
ccmEomm mmw .

"(2) The mozoiEm EomnaE.om are noe:nnm in any HEES auction of such
mgbaouna vehicles:

(a) The auction mwm:&o held i E such 2 manner that all persoris Enmoa
are mEg an equal time and oEuoHEEJ\ ‘to bid;
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" (b) All: bidders must be present at‘the time of auction unless they have
submitted to the registered-tow: truck operator, who may -er may net-choose
to use the preauction bid?method, a written bid on. a specific vehicle. Writ-
ten bids may- be mcd.Banazv ‘to five. days -before-the. auction.and shall
clearly -state which <n§o_o is _unEm c& =vo= .ﬂro amount of the _Ea -and
s&o is submitting the bid:* ~ v : :

(c)-The - open: bid. process;’ Eo_ﬁrzm m: sﬁznz bids, shall _uo 5& S0
that everyone:-knows the dollar value that must be exceeded; :

:(d) The: highest two bids- recéived: shall be:récorded ‘in written form.

(e) In case the Emr bidder" defaults, the next -bidder wmm the dmg to
purchise the veliicle'for’ the amoiunt of his-or. her bid; :

(f) The registered-tow truck operator shall post-a copy-of the auction
procedute-at the -bidding- site.” If-the: wa&bm site is different from ‘the 1i-
censed office Eomconh the operator-shall post a clearly visible sign-at the
office location -that-describes in detail'where the auction will be held. At the
bidding site a copy of the uoim@mwo_. w%onamoaoa that rmﬁm 90 vehicles for
sale shall be-posted;’ :

(2)-All surplus moneys derived from the.auction.after- satisfaction of
the r omﬂmanana tow truck operator's lien shall-be remitted .within thirty-days
to the department-for depositi:in. the state motor vehicle:fund. A report
identifying the vehicles. resulting in-any surplus. shall accompany the remit-
ted funds. If the director subsequently receives a valid claim from the reg-
istered vehicle owner of record within one year. mnoa the date of the auction,
the mE.uEm moneys shall be remitted to ((theregistered)) such owner;

(h) If an operator receives no bid, or if the operator is the successful

" bidder at auction, the:operator shall, within thirty days sell-the ((unclatmed

abandoned)) vehicle to a licensed vehicle wrecker, hulk. hauler, .or scrap
processor by use of the abandoned vehicle- report—affidavit .of mm_o, or the
operator shall apply for title to the vehicle.

- (3)*(a) In no case may. the accumulation of- mnon.mmo o_umamaw oxoona mm.
teen days- from the date of receipt of the information by the operator; from
the department as provided by RCW 46.55.110(2). A

-(b) The failure .of the registered ((disposer)) tow truck ovoumﬁon. to
comply with the time limits provided in this chapter limits  the accumulation
of storage.charges to five days except where delay is unavoidable. Providing
incorrect or-incomplete identifying informatjon to the department in the
abandoned vehicle-report shall-be considered a failure:to.comply with.these
time limits if correct. information is.available. - -

Sec.  14. Section 14, chapter 377, Laws o». mem and RCW 46.55. 140
are each amended to read as follows:

(1) A registered tow truck operator who has a <m:a and Em:aa im-
poundment authorization has 2 lien upon the impounded vehicle for services

* provided in the towing and storage of the vehicle, “unless the:impoundment

is determined to have been invalid: Qm.moﬁoﬁurvv The Jien does not apply to

_ :S 1



SECTION 1:
SECTION 2:
SECTION 3t
SECTION 4:
SECTION 5:
SECTION 6:
SECTION 7:

_ BECTION 8:

SECTION 9:

SECTIONAL DIGEST OF SSB 5124

Definition Section

Minimum insurance limits are reduced. Liability
for bodily injury or property damage is reduced
from $250,000 to $100,000. Fire and theft
insurance is reduced from $100,000 to $50, 000.

Language is clarified to specify that each

‘separate business location regquires a separate

registration under this chapter.
Language clarified on vehicle status.

Taw enforcement officer may have a vehicle
impounded pursuant to a court order or writ.

Clarifies that a written impound request must be
signed for all impounds.

Existing language from 46.52 is brought into 46.55
to consolidate within 46.55 RCW all impound

authority. This is the authority under which the
law enforcement tags a vehicles left along gide
the road, and after a 24 hour period they have the

vehicle impounded. :

Proper statue designation is inserted for personhal
property disposal by local police and sheriff.

Language is added to clarify that owner
notification need not be sent when the vehicle is
impounded pursuant to a writ or court order.

DOL is recuired to return to the tow truck

‘operator the owner information on an impounded

vehicle within 48 hours.

'Tf an AVR is returned to a registered tow truck
_operator with no owner information found by the

department, the operator may proceed with an
inspection of the vehicle to determine if- owner
information is within the vehicle.

The initial notification, that is sent within 24
hours of the impound, to the last known legal and
registered ovners shall also contain the
opportunity to a hearing form.



SECTION

SECTION

SECTION

SECTION

SECTION

SECTION

SECTION
SECTION

SECTION

SECTION

. SECTION

SECTION

10:

11:

12:

13:

14:

15:

16:
17:

18:

19:

20

21:

Existing language used by law enforcement to
impound from 46.61 is brought into 46.55 to
consolidate within 46.55 RCW all impound
anthority. NO CHANGES FROM CURRENT STATUTE.

Existing language which authorizes the Washington
State Patrol to use towing operators appointed by
the state Commission on Equipment from 46.61 is
brought into 46.55 to consolidate within 46.55 RCW
all impound authority. NO .CHANGES FROM CURRENT
STATUTE.

Statute citation changes are made. A person
authorized in writing by the registered owner may
redeem an impounded vehicle. Language is.
clarifed.

Storage charges are limited to no more than $10
in any 24 hour period. '

Language corrections, i.e. updating
registered disposer language to current -
registered tow truck operator.

previous

Language clarified on filing on sellers report.

person or agency who authorized impound is to be
included in the information contained on the 24
hour notice to legal and registered owners.

added to the 1list of
retained in the

An itemized invoice is
documents which must Dbe
transaction file.

Language is clarified.
The application of the section is clarified.

The word registered is inserted to specifj those
licensed by the state. :

Language is clarified that both 1legal and
registered owners have the right to be notified in
the case of a Jjunk vehicle disposal. This
application is consistent with other due

process notifications afforded under 46.55.

Deletes obsolete automobile hﬁlk language.

Repeals'those sections which are transferred into

"46.55.
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r&Zo notices need be sent to the legal or registered owners of an im-
pounded vehicie if the vehicle has been redeemed.

Sec. 11. Section 12, chapter 377, Laws of 1985 as amended by section

12, chapter 311, Laws om qu and WO<< 46.55.120 are each amended to

read as follows:

(1) Vehicles vaocuana, by registered tow truck operators pursuant to
RCW 46.55.080, 46.55.085, or 46.55.113 mdy be Hoanﬂ:om os_w under the
following circumstances:

(a) Only the legal owner, the nnm_mam_.ma owner, a person authorized in
writing by the registered owner or the vehicle's insurer, a_person who is de-
termined and verified by the operator to have: the permission of the regis-
tered owner of the vehicle, or one who has purchased a vehicle from the
Hnmm..mﬁo_.na ‘owner who produces proof ‘of ownership or written authorization
and m_mnm a receipt therefor, may redeem an impounded vehicle.

(b) Thé vehicle shall be no_ommoa upon the presentation to any person
having custody of the vehicle of ooEBQ.Q»:% reasonable tender sufficient to
cover the costs of ﬁoiEm, storage; or other services a@:@onom during the
course of towing, removing, ~Evo:=a5m. or mﬁodnm any such vehicle. Com-
anuw:w reasonable tender shall include, without limitation, cash, major
bank credit cards, or uaﬁmozm_ .checks drawn on in—state banks if accompa-

nied by two pieces of valid identification, one of which may be required by -

the- operator to have m,ﬁ&.&owﬂmn? Any person who stops payment-on a
personal check or credit card, or does not make restitution within ten days
from the date a check waomanm.mﬁmﬁmomoaﬂ due to lack of funds, to a towing
firm ‘that has provided a service pursuant to this section or in any other
manner defrauds the towing firm in connection with services rendered pur-
suant to this section shall be liable for damages in the amount of twice the
towing and storage fees; plus costs-and reasonable attorney's fees.

* (2) (a) The registered tow truck operator shall give to each person who-

seeks to redeem an impounded 'vehicle .written notice of the-right of re-
demption-and opportunity for 4 hearing, which notice shall be-accompanied
by a form to be used for requesting a hearing, the name of the person or
agency authorizing the impound,*and a copy of ‘the towing and storage in-
" voice. The registered tow.truck-operator shall maintain a record evidenced
r\@% the-redeeming person's signature that such notification was provided.

~(b) Any. person seeking to redeem an impounded vehicle under this

which the vehicle was 569:50& to contest the validity of the impound-
ment or the amount of towing and mﬁogmo charges. The district court has
jurisdiction to determine-the issues involving all impoundments including
those authorized by the state -or‘its agents. Any request for a hearing shall
be made in writing on the form provided for that purpose and must be re-
ceived by the district court within ten days of the date the opportunity was
provided for in subsection’ (2)(a) of this section. If the hearing request is not

5141

section has a right to a héaring in the ‘district. court for the jurisdiction in -
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‘operator did not have a signed and valid impoundment authorization from a

“in any action to enforce the judgment. Notice of entry of judgment may be
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received by the district court within the ten—day period, the right to a hear-
ing is waived and the registered owner is liable for any towing, storage, or
other impoundment charges permitted under this chapter. Upon receipt of a.
timely hearing request, the district court shall proceed to hear and deter-
mine the validity of the impoundment.

(3)(a) The district court, within five days after the request for a hear-
ing, shall notify-the registered tow truck operator; the person requesting the
hearing if not the owner, ((and)) the registered ‘and legal owners of the ve-
hicle, and the person or agency authorizing the ::wo::a in writing of the
hearing-date and time.

(b) At the hearing, the person or persons requesting the hearing may
produce any relevant evidence to show that the impoundment, towing, or
storage fees charged were not proper.

(c) At the conclusion of the hearing; the 92:3 court shall determine
whether the impoundment was proper, whether the towing or storage fees
charged were in compliance with the:posted rates, and who is responsible
for payment of the fees. : :

(d) If the impoundment is found proper, _&n impoundment, towing, and
storage fees as permitted under this chapter together with court costs shall
be assessed against the person or persons requesting the hearing, unless the

private property owner or an authorized agent.

(e) If the impoundment is determined to be ((invatid)) in violation of
this chapter, then the registered and legal owners of the vehicle shall bear
no impoundment, towing, or storage fees, and any bond or other security
shall be returned or discharged as appropriate, and the person or agency
who authorized the impoundment shall be liable for any towing, storage, or
other impoundment fees permitted.under this chapter. The court shall enter
judgment against the person or agency authorizing the impound for the im-
poundment, towing, and storage fees paid. In addition, the court shall enter
judgment for reasonable damages -for-loss of the use of the vehicle during
the time the same was impounded, for not less than fifty dollars per day,
against the person or agency authorizing the _Buoﬁa If any judgment en-
tered is not paid within fifteen days of notice in writing of its entry, the
court shall award reasonable attorneys' fees and costs against the defendant

made by registered or certified mail, and proof of mailing may be made by
affidavit of the party mailing the notice. Notice of the entry of the judgment
shall read essentially as follows:

TO: .. ........

YOU >Wm Emwmw,ﬂ NOTIFIED .—CUQZMZH was n:no_.oa.
against you in the .......... Court located at .......... in-
thesum of §.......... , In an action entitled ..... .:..., Case

No. .... YOU ARE FURTHER NOTIFIED. that attorneys fees m
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. w.:m costs .‘.<<E. be msmaom .wmm?ma you under RCW ... if the -
S Eam.Boi._w not paid-within 15 days -of the date of this notice. -
DATED this ...dayof"..., .19 .. .. :

L s Signature .......... v

. Typed name and address.

) B - . of party mailing notice

.Aé.}avaoc:moa»vmzaonnaéaioﬁ:oﬂnnaooana é#E:anoa

days of mailing of the notice of-.custody and sale as required by RCW-

A.m..mm.,:o@v shall be sold at public auction in accordance with all the pro-
visions and subject to all the conditions of RCW 46.55.130. A <mEo_n may
.be mna.ooaoa at any time before the start of the auction upon -payment of
towing and storage fees. - e ,

Sec. 12. Section 13, chapter 377, Laws of 1985 as amended. by section
13, chapter 311, Laws.of 1987-and RCW 46.55.130 are each amended to
read as. follows: S . :

) (1) If, after the expiration of fifteen days from the date of mailing of
notice of custody and sale required. in RCW 46.55.110(2) to the registered
wbn legal owners, the vehicle remains unclaimed and has not been listed as a
,ﬁo_.o.bé.nE&o. then the registered tow truck operator having custody of the
vehicle shall conduct a sale of the vehicle at public auction after having first
published a notice of the date, place, and time of the auction in a .:oim@mwoa

. of general circulation in-the county in which the vehicle is located not less
than three days and no ‘more than ten days before the date of the auction
The notice shall- contain a-description of the vehicle including the Bmwo.
n.goam_. year, and license ;:Em.m\n and-a notification that a three~hour @ccmm
viewing period will be available before the auction. The auction shall be
held during daylight hours of a. normal business day.

- (2) The following procedures. are required in any public auction of such
abandoned vehicles: e : . : .

.mmv The auction shall be r&m in‘ such a manner that all persons present

are given an equal time anrd -opportunity to bid; s

(b) All bidders must-be present at the time of auction unless they-have
submitted to the registered tow truck 'operator, who'may or may not choose
to use the preauction bid method, a written bid on a specific vehicle.. Writ-
ten bids may be submitted up to five days before the auction and shall
o._omaq state which vehicle is being bid upon, the amount of the bid. and

who is submitting the bid; s . o .

- (¢) The open bid process, including all written bids, shall be used so
that everyone knows the dollar value that must be exceeded; ,

(d) The highest two bids received shall be recorded in written form and
shall include the name, address, and telephone number of each such bidder- .

(e). In case the high bidder defaults, the next bidder has the right ﬁw
purchase the vehicle for the amount of his or her bid;

(£) The. successful Eaﬁaﬂ.m&mz apply for title within fifteen days;
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. (g) The registered tow truck operator shall post a copy of the auction
procedure at the bidding site. If the bidding site is different: from the li--
censed -office location, the operator shall post a clearly visible sign. at the
office location. that describes in detail where.the w..comoz will be held. At the
bidding site a copy of:the newspaper advertisement that lists the vehicles for
sale shall be posted; .

((62))) (h) All surplus moneys derived from the auction after satisfac-
tion of the registered tow truck operator's lien shall be remitted within thir-
ty days to the department for deposit in the state motor vehicle fund.. A
report identifying the vehicles resulting in any surplus shall accompany the
remitted funds. If the director subsequently receives a valid claim from the
registered vehicle owner of record as determined by the department within
one year from the date of the auction, the surplus moneys shall be remitted
to such owner; . - i

((h))) () If an operator receives no bid, or if the operator is the suc-
cessful bidder at auction, the operator shall, within thirty'days sell the ve-
hicle to a licensed vehicle wrecker, hulk hauler, or scrap processor by use of
the abandoned vehicle report—affidavit of sale, or the operator shall apply
for title to the vehicle. . : :

(3) In no case may an operator hold a vehicle for longer than ninety
days without holding an auction on the vehicle, except for vehicles that are
under a police or judicial hold. . o

(4) (a) In no case may the accumulation of storage charges exceed fif-
teen days from the date of receipt of the information by the operator from
the department as provided by RCW 46.55.110(2). ‘

(b) The failure. of ?o registered tow truck operator to comply with the
time limits provided -in this chapter limits. the accumulation of storage
charges to five days except where delay is unavoidable. Providing incorrect
or incomplete identifying information to the department in the abandoned
vehicle report shall be considered a failure to comply with these time limits
if correct information is available. . . .

Sec. 13. Section 14, chapter 377, Laws of 1985 as amended by section
14, chapter 311, Laws of 1987 and RCW 46.55.140 are each amended to
read as follows: : ‘ S

(1). A registered tow truck.operator who has a valid and signed im-
poundment authorization has a lien upon the impounded vehicle for services
provided in the towing and storage of the vehicle,.unless the impoundment
is determined to have been invalid. The lien does not apply to personal
property in or upon the vehicle that is not permanently attached to or is not
an integral part of the vehicle. The registered tow truck operator also has a
deficiency claim against the registered owner of the vehicle for services pro-
vided in the towing and storage of the vehicle not to exceed the sum of three

hundred dollars less the amount bid at auction,.and for vehicles of over ten
thousand pounds gross vehicle weight, the operator has a deficiency claim of

_m~.:.
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FINAL BILL REPORT
. ..BB-5440 ...
¢’111 L 89

'BY Senators von Reichbaﬁér,fBenaér,-Péiterson, DeJafnaif, Conngr;and
Hansen; by request of Legislative Transportation Committee’

Regulating tow trucks.
Senate Committee on Transportatibn

House Committee on Transportation

SYNOPSIS AS ENACTED
BACKGROUND :

The Department of Licensing (DOL) and the Washington State Patrol
(WSP) jointly administer the state's tow truck program. In 1985,
DOL and WSP were given the authority to regulate impoundment and
redemption of motor vehicles.

The Joint Subcommittee on Driver and Vehicle Programs of the
Legislative Transportation committee, the affected agencies and
~ the industry recommend changes to the tow truck program.

SUMMARY :

The tow truck program is amended. RCW 46.61.563 is repealed and
redefined in 46.55. , - ‘

Each tow truck business location must have a sign, readable from
the street, that displays the firm's name. Normal business hours
are defined as 8:00 a.m. to 5:00 p.m. on weekdays, excluding
weekends and holidays. Mail is to be received at business
locations. Addresses of all storage lots are required. File
keeping requirements for a "master log" are specified. :

To be licensed, a tow truck operator must have an inspection form

at the time of application. Specific identification of tow trucks

is required on the application. Each tow truck must have its own .

permit. A decal is allowed in place of the paper permit. Failure

to keep. insurance in effect or cancellation of insurance
automatically cancels the license.

[ 1]



Operators are prohibited from associating in any way with
businesses whose main function is to authorize the impounding of
- wehicles. .Language is added that prohibits - collusion between a
tow truck operator and a person who authorizes impounds. R

. Operators will notify. all impounded.. vehicle owners of an
. impoundment. Such notice shall identify. ‘the “person or ‘agency
authorizing the impound. Language is «clarified as to who may not
provide impound authorization., If an impound is in violation .of
. this chapter, the district court shall enter a judgment of not .
"less that $50 a day against the person or agency who illegally
- authorized the impound. Inclusion.of vehicle impoundment language °
in local ordinances is mandated. :

A new section for fees is qdded. Fees stated on .the rate sheet
must be adequate to cover services, and tow and storage service
must be charged on an hourly basis.

A person determined and verified by the operator to have the
permission of the registered owner -of the vehicle may recover 1it.

- A person who stops payment on a credit card charge used to recover
a vehicle is liable to the towing firm for twice the amount of the
bill.

The required notice for auctions of wunclaimed vehicles is to
accommodate weekly newspaper schedules. Bidders at auctions must
provide names, addresses and telephone numbers. Auction fees or a
buyer's fee may not be charged. ,

A1l traffic infractions issued under this chapter are put into the
court system. The Department of Licensing's administrative
hearing authority is narrowed to licensing violations of this
chapter but broadened to allow for a combination of administrative
actions, Violations in this section are punishable as a traffic
infraction, with a monetary penalty of not less than $250.
Collusion is punishable as a gross misdemeanor.

The Department of Transportation's tow trucks are exempt from the
immediate statutory authorization requirements. :

A study is to be conducted by the Wwashington State Patrol and
Department  of Licensing to determine at what level the
registration fees of tow truck operators should pay to cover the
cost of the tow truck program. '

VOTES ON FINAL PASSAGE:

Senate 47 0 A
House 96 0 (House amended)
Senate 46 0 (Senate concurred)

EFFECTIVE: July 23, 1989
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